
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

             
 
        Case No. 04-42047 NCD 
         Chapter 13 Case 
In Re: 
 
 Brian T. Peterson and 
 Ginelle M. Peterson,       
 
  Debtors. 
             
 

OBJECTION BY PROVIDENT BANK TO 
CONFIRMATION OF CHAPTER 13 PLAN 

 
1. Provident Bank/PCFS Mortgage Resources (“Respondent”) is the holder of a 

claim in the above-captioned case, and, by and through its undersigned attorney, hereby 

objects to confirmation of the proposed Modified Chapter 13 Plan. 

2. The petition commencing this Chapter 13 case was filed on April 13, 2004.  At 

that time, Debtors filed a Chapter 13 Plan.  On or about June 7, 2004, Debtors filed a 

Modified Chapter 13 Plan (“Plan”) and a notice indicating that the Plan is scheduled for 

confirmation hearing on July 8, 2004. 

3. This objection arises under 11 U.S.C. Sec. 1324 and Bankruptcy Rule 3020, and 

is filed under Bankruptcy rule 9014 and applicable local rules.  Respondent objects to 

confirmation of the proposed Plan and requests an Order denying confirmation of the 

proposed Plan. 

4. Respondent is a creditor of Debtors, and is a party in interest.  Respondent has 

filed a proof of claim alleging a secured claim in Debtors’ real property by virtue of a 

mortgage singed by Debtors and assigned to Respondent.  See Exhibit A to Affidavit of 

William G. Selman III. 



5. The balance outstanding on the debt owed to Respondent by Debtors is 

$252,160.52.  There are pre-petition arrearages on the debt of $26,630.31. 

6. Debtors have scheduled Respondent’s claim as a general unsecured claim 

describing Respondent’s claim as an “unperfected real estate loan.” 

7. The Plan proposes to treat Respondent’s claim as a general unsecured claim. 

The Plan is objected to on the following grounds: 

a. That the Plan provides for improper treatment of Respondent’s secured 
claim. 11 U.S.C. Sec. 1322(a)(3). 

 
b. That the Plan improperly modifies the rights of a secured claim on real 

property of the Debtors’ principal residence.  11 U.S.C. Sec. 1322(b)(2).  
 

WHEREFORE, Provident Bank/PCFS Mortgage Resources requests that the 

Court deny confirmation of Debtors’ proposed Modified Chapter 13 Plan, and requests 

such other and further relief as the Court deems just and equitable. 

  

 
Dated: June 30, 2004     /e/ William G. Selman III   
       William G. Selman III       (#195716) 
       301 Fourth Ave. S., Suite 377 
       Minneapolis, MN  55415 
       Telephone:  (612) 333-6000 
       Attorney for Provident Bank 
 
 
       DUNKLEY AND BENNETT, P.A. 
 
 
Dated:  June 30, 2004     /e/ T. Chris Stewart    
       T. Chris Stewart                 (#152316) 
       701 Fourth Ave. S., Suite 700 
       Minneapolis, MN  55415 
       Telephone:  (612) 339-1290 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

             
 
        Case No. 04-42047 NCD 
         Chapter 13 Case 
In Re: 
 
 Brian T. Peterson and    AFFIDAVIT OF  
 Ginelle M. Peterson,    WILLIAM G. SELMAN III 
  
 
  Debtors. 
             
 
STATE OF MINNESOTA    ) 
               ) ss. 
COUNTY OF HENNEPIN   ) 
  

William G. Selman III (“Affiant”), being first duly sworn upon oath, states and 

alleges as follows: 

1. I am the attorney of record for Provident Bank/PCFS Mortgage Resources 

(“Respondent”) in the above-captioned matter, and I submit this Affidavit in conjunction 

with the Objection of Provident Bank to Confirmation of Chapter 13 Plan served and 

filed concurrently herewith. 

2. On May 24, 2004 Respondent filed a secured claim in the amount of $252,160.52 

by virtue of a mortgage on the homestead of the Debtors.  A true and correct of the proof 

of claim form is attached hereto as Exhibit A. 

3. At the June 2, 2004 Meeting of Creditors in the above-captioned case, Brian and 

Ginelle Peterson (“Debtors”) testified as follows: 

a. Debtors refinanced their home in 2002 through New Century Mortgage 
Corporation. 

 



b. Debtors signed a promissory note dated April 24, 2002 whereby they 
promised to pay New Century Mortgage $228,000.00 at 8.5% interest. 

 
c. To secure the promissory note, Debtors singed a mortgage dated April 24, 

2002 thereby granting a mortgage to New Century Mortgage Corporation. 
 

d. Debtors were aware that the above-referenced note and mortgage were 
assigned to Respondent. 

 
e. Following the closing on the refinance, Debtors made approximately ten 

payments. 
 

f. Subsequent thereto, Debtors discontinued all payments on the note and 
mortgage. 

 
4. Apparently, through inadvertence and error, the mortgage of New Century 

Mortgage Corporation dated April 24, 2002 was not filed of record. 

5. In February 2004, Respondent commenced a foreclosure by action in Sherburne 

County District Court whereby Respondent sought a court order directing the Sherburne 

County Recorder to accept a copy of the mortgage for recording and granting a decree of 

foreclosure of the mortgage. 

6. Respondent filed a Notice of Lis Pendens with the Sherburne County Recorder 

thereby providing constructive notice of the pending Sherburne County District Court 

action.  A true and correct copy of the Notice of Lis Pendens is attached hereto Exhibit B. 

FURTHER YOUR AFFIANT SAYETH NOT. 

Dated: June 30, 2004     /e/ William G. Selman III   
       William G. Selman III       (#195716) 
 
 
Subscribed and sworn to before me 
this 30th day of June, 2004 
 
 
/e/ Lizzette Cordero    
Notary Public 
 



EXHIBIT A 





















































UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

             
 
        Case No. 04-42047 NCD 
         Chapter 13 Case 
In Re: 
 
 Brian T. Peterson and    MEMORANDUM 
 Ginelle M. Peterson,       
 
  Debtors. 
             
 
 Provident Bank/PCFS Mortgage Resources (“Respondent”), by and through its 

undersigned attorney, hereby submits this Memorandum in support of Respondent’s 

objection to the proposed Modified Chapter 13 Plan filed by Brian T. Peterson and 

Ginelle M. Peterson (“Debtors”) in the above-captioned case.  The facts relative to this 

matter are set forth in the Objection of Provident Bank to Confirmation of Chapter 13 

Plan (“Objection”) and the Affidavit of William G. Selman III served and filed 

concurrently herewith. 

DISCUSSION 

 Debtors have scheduled Respondent’s claim as a general unsecured claim, and 

Debtors’ Plan proposes to treat Respondent’s claim as a general unsecured claim.  Under 

the proposed Plan, Respondent is, like other general unsecured creditors, to receive its 

pro rata share of $48,959.20.   For the reasons set forth below, Respondent contends that 

such treatment is improper under11 U.S.C. Sec. 1322(a)(3) and that such treatment 

constitutes an improper modification under 11 U.S.C. Sec. 1322(b)(2).  Accordingly, 

Respondent respectfully requests that this Court issue an Order denying confirmation of 

the proposed Plan. 



 As indicated in the Objection and in the Affidavit of William G. Selman III, 

Respondent has filed a proof of claim alleging a secured claim against the Debtors.  

Pursuant to Section 502(a) of the Bankruptcy Code, a filed claim is deemed allowed 

unless a party in interest objects to such claim, 11 U.S.C. Sec. 502(a), and, as of the date 

hereof, no objection has been filed to the claim filed by Respondent.  Therefore, Debtors’ 

Modified Chapter 13 Plan cannot be confirmed in that it does not provide for payment of 

Respondent’s claim as a secured claim. 

 Respondent has alleged an interest in Debtors’ real property by virtue of the note 

and mortgage Debtors’ signed in 2002.  However, by scheduling Respondent’s claim as a 

general unsecured claim, and by treating Respondent’s claim as a general unsecured 

creditor in the proposed Plan, Debtors are attempting to do away with Respondent’s 

claimed interest.  In effect, Debtors are attempting to use the strong arm provisions of the 

United States Bankruptcy Code to avoid Respondent’s interest.  However, given the pre-

petition filing of the Notice of Lis Pendens , such an attempt cannot succeed.   

 While Section 544(a)(3) of the Code provides that a trustee may avoid any lien 

avoidable by a hypothetical bona fide purchaser of real property, 11 U.S.C. Sec. 

544(a)(3), case law establishes that a trustee with constructive notice is precluded from 

using its avoidance powers.  For instance, in In re Collins, 292 B.R. 842 (Bkrtcy S.D. 

Ohio 2003), the trustee argued that 11 U.S.C. Sec. 544(a)(3) allowed the bankruptcy 

estate to avoid a mortgage which did not meet the requirements of Ohio law.  The 

bankruptcy court held that, even though the mortgage was defective, the trustee could not 

use the strong arm statute because of a lis pendens filed against the property prior to the 

bankruptcy filing. Id. at 849.  Once the lis pendens was filed, no one, including the 



trustee under Section 544(a)(3), could be considered a bona fide purchaser with rights 

over the holder of the mortgage.  Id. (citing In re Periandri, 266 B.R. 651, 658 (6th Cir. 

BAP 2001)).  As Colliers has stated: 

However, the trustee’s right as a bona fide purchaser does not override state 
recording statues and permit avoidance of any interest of which a trustee would 
have had constructive notice under state law.  This means a trustee generally can 
avoid an unrecorded transfer of land, but not after having been put on constructive 
notice or inquiry of a prior claim. 

 
5 Collier on Bankruptcy, Para 544.08, 544-15 through 544-16 (15th ed. 2001). 

 In this case, Respondent filed a Notice of Lis Pendens with the Sherburne County 

Recorder.  Under the Minnesota lis pendens statute, the sole function of lis pendens is to 

give constructive notice to subsequent purchasers and encumbrancers of the pendency of 

the action. Minn. Stat. Sec. 557.02;  Chaney v. Minneapolis Community Development 

Agency, 641 N.W. 2d 328, 333 (Minn. App. 2002).  Therefore, the Notice of Lis Pendens 

precludes the avoidance of Respondent’s interest in the real property. 

 The Notice of Lis Pendens also impacts this case in other ways.  For example, a 

person or entity who purchases real property from a party after a notice of lis pendens has 

been filed takes that property subject to the final disposition of the pending action and is 

bound by the decision which may be entered against the party from whom the purchaser 

derives title.  Marr v. Bradley, 239 Minn. 503, 59 N.W. 2d 331, 335 (1953);  Fingerhut 

Corp. v. Suburban National Bank, 460 N.W. 2d 63,67 (Minn. App. 1990).  In other 

words, a subsequent purchaser or encumbrancer takes their interest subject to the notice 

and, ultimately, the decision in the underlying legal proceeding involving the property.  

The notice of lis pendens remains on the property after the bankruptcy filing (it cannot be 

avoided), and the Chapter 13 debtors hold the property subject to that notice. 



 Moreover, as admitted by the Debtors at the Meeting of Creditors, the parties 

intended for the creation of a purchase-money mortgage when the Debtors refinanced in 

2002.  In Minnesota, such liens are favored and take precedence over other interests in 

the property.  See O’Halloran v. Marriage, 167 Minn. 443, 209 N.W. 271, 277 (1926);  

Marin v. Knox, 117 Minn. 428, 136 N.W. 15, 16 (1912).  Therefore, Debtors cannot 

merely decide to ignore Respondent’s interest without some sort of court determination. 

CONCLUSION 

 For the reasons set froth above, Respondent respectfully request that this Court 

issue an Order denying Debtors’ Modified Chapter 13 Plan. 

 

 
 
Dated: June 30, 2004     /e/ William G. Selman III   
       William G. Selman III       (#195716) 
       301 Fourth Ave. S., Suite 377 
       Minneapolis, MN  55415 
       Telephone:  (612) 333-6000 
       Attorney for Provident Bank 
 
 
 
       DUNKLEY AND BENNETT, P.A. 
 
 
Dated:  June 30, 2004     /e/ T. Chris Stewart    
       T. Chris Stewart                 (#152316) 
       701 Fourth Ave. S., Suite 700 
       Minneapolis, MN  55415 
       Telephone: (612) 339-1290 



AFFIDAVIT OF SERVICE BY U.S. MAIL 
 

STATEOF MINNESOTA     ) 
              ) ss. 
COUNTY OF HENNEPIN   ) 
 
 
 
 William G. Selman III, being first duly sworn upon oath, deposes and states that 
on the 30th day of June, 2004, he did deposit in the United States mail an envelope, sealed 
and with postage prepaid thereon, addressed to: 
 

Brian and Ginelle Peterson   Michael J. Farrell 
14654 120th Street    P.O. Box 
Becker, MN  55308    Barnesville, MN  56514 
 
William P. Kain    Michael J. Orme 
Schmidt & Lund    Orme & Assoc., Ltd. 
13 S. Seventh Street    4040 Nichols Road 
St. Cloud, MN  56301    Eagan, MN  55122 
 
United States Trustee 
1015 U.S. Courthouse 
300 S. Fourth Street 
Minneapolis, MN  55415     

 
the last known address of said addressee(s), in which he had first placed a true and 
correct copy of the attached Objection of Provident Bank to Confirmation of Chapter 13 
Plan with Memorandum and Affidavit of William G. Selman III. 
 
 
 
 
       /e/ William G. Selman III   

William G. Selman III 
 
 
Subscribed and sworn to before me 
this 30th day of  June, 2004. 
 
 
 
/e/ Lizzette Cordero    
Notary Public 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

             
 
        Case No. 04-42047 NCD 
         Chapter 13 Case 
In Re: 
 
 Brian T. Peterson and   ORDER DENYING CONFIRMATION 
 Ginelle M. Peterson,             OF CHAPTER 13 PLAN  
     
 
  Debtors. 
             
 
  This Chapter 13 case came on before the Court on July 8, 2004, for hearing on 

confirmation of Debtors’ Modified Chapter 13 Plan.  Appearances were as noted on the 

record.  Upon the record made at the hearing, and the other files, records, and 

proceedings in the case, 

 IT IS HEREBY ORDERED: 

 That confirmation of Debtors’ Modified Chapter 13 Plan is denied. 

 

Date:             
       U.S. Bankruptcy Judge 


